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J. Wight, General Counsel, Federal Communications Com
m ssion, Daniel M Arnstrong, Associate CGeneral Counsel
and Janes M Carr, Counsel. WIIliamE. Kennard, Cenera
Counsel, and C. Grey Pash, Jr., Counsel, entered appear-
ances.

Andrew Jay Schwartzman, Angela J. Canpbell and Rand
M Albert were on the brief for amci curiae Center for Media
Educati on, Associ ation of |ndependent Video and Fil mmuak-
ers, National Association of Artists' Organizations, Nationa
Alliance for Media Arts and Cul ture, Consuner Federation of
Anerica, National Council of Senior Citizens, and Ofice of
Communi cation, Inc. of the United Church of Christ.

Before: G nsburg, Rogers and Tatel, Circuit Judges.
pinion for the Court filed by Crcuit Judge G nsburg

G nsburg, Crcuit Judge: The Tinme Warner Entertai nnent
Conmpany and the United States appeal from portions of the
judgrment in Daniels Cablevision, Inc. v. United States, 835
F. Supp. 1 (D.D.C. 1993). At issue is the facial constitutional-
ity of two provisions of the Cable Tel evision Consuner Pro-
tection and Conpetition Act of 1992, Pub. L. No. 102-385, 106
Stat. 1460 (1992 Cable Act). The "subscriber limts provi-
sion" directs the Federal Communications Conmi ssion to
[imt the nunber of subscribers a cable operator may reach
47 U. S.C. s 533(f)(1)(A). The "channel occupancy provision"
directs the Conm ssion to limt the nunber of channels on a
cable systemthat may be devoted to video progranmng in
whi ch the operator has a financial interest. 1d.

s 533(f)(1)(B). Tine Warner argues that both provisions
facially--that is, no matter how sensitively or sensibly they
m ght be inplenmented--violate the First Anendnent to the
Constitution of the United States; the Conmm ssion argues

t he opposite. W conclude that both provisions are facially
constitutional

| . Background
Ti me Warner and ot her owners of cable tel evision systens

chal | enged the constitutionality of the subscriber Iimts, the
channel occupancy, and various other provisions of the 1992
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Cable Act in Daniels Cablevision. Upon cross-notions for
summary judgnment, the district court held that the subscrib-

er limts provision is unconstitutional, see 835 F. Supp. at 10,
but the channel occupancy provision is constitutional, see id.
at 7 & n.11.* The CGovernnent appeal ed the forner ruling

whil e Tine Warner appealed the latter

W consol i dated both appeals with Tinme Warner's petition
to this court for review of the regul ations the Conm ssion had
promul gated to inplenent the two provisions. See Tine
Warner Entertainment Co., L.P. v. Federal Communications
Comm n (Time Warner), 93 F.3d 957, 979-80 (D.C. Cir. 1996).

In Septenber 1999, however, after the consolidated cases had
been schedul ed for oral argunent, the Conmmi ssion initiated
further rul emaki ng proceedings with respect to the two provi-
sions. Consequently, we severed Tinme Warner's statutory
chal l enges fromits petition for review of the regul ations, held
the latter in abeyance pending the conpletion of the further

rul emaki ng, and heard oral argunent on the constitutionality

of the two statutory provisions that we address today.

I1. Analysis
W review de novo the district court's grant of sunmary
judgnent. See, e.g., Aka v. Washington Hospital Center, 156
F.3d 1284, 1288 (D.C. Cr. 1998).
A The Subscriber Limts Provision
1. The Standard of Review
Ti me Warner argues that the subscriber limts provision is

a content-based restriction of its ability to communicate with
its audi ence, and as such is subject to strict scrutiny. See

Page 3 of 16

* The district court at |east appears to have found the channe
occupancy provision constitutional on its face. The court noted in a

footnote that "[l]ike the other vertical integration restrictions,

channel occupancy linits appear unrelated to content. Wether or
not the regulations ultimtely promul gated by the Conm ssion will
pass constitutional nuster under [internediate scrutiny] is, of
course, at this point unclear.” 835 F. Supp. at 7 n.11

t he
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Turner Broadcasting System Inc. v. Federal Conmunica-

tions Commn (Turner 1), 512 U S. 622, 642 (1994) (Court has
applied "the nost exacting scrutiny to regulations that sup-
press, disadvantage, or inpose differential burdens upon
speech because of its content”). The CGovernment denies that
the subscriber linmts provision is content-based, and argues
for an internmedi ate | evel of scrutiny. See id.

In order to determ ne the applicable standard of review,
t hen, we nust deci de whether the subscriber limts provision

is content-based. |In general, the "principal inquiry in deter-
m ning content neutrality ... is whether the governnent has
adopted a regul ati on of speech because of [agreenent or]

di sagreenment with the nessage it conveys." 1d. (quoting

Ward v. Rock Against Racism 491 U S. 781, 791 (1989)). A

| aw t hat singles out speech based upon the ideas or views
expressed i s content-based, whereas a |aw that "confer[s]
benefits or inpose[s] burdens on speech w thout reference to
the ideas or views expressed” is nost |likely content-neutral
Id. at 643; see also id. at 661 (law that does not "pose ..

i nherent dangers to free expression, or present ... potenti al
for censorship or manipulation, [will not] ... justify applica-
tion of the nost exacting level of First Amendment scruti -

ny").

As a cable operator, Tine Warner exercises editorial dis-
cretion in selecting the programming it will nmake available to
its subscribers. Tine Warner argues that the congress limt-
ed its ability to speak by restricting the number of subscrib-
ers--and therefore potential viewers--it may reach with the
programmng it has selected. That this limtation is content-
based, according to Tinme Warner, is evident fromthe Senate
Report that acconpani ed the final version of the 1992 Cable
Act. See HR Conf. Rep. No. 102-862, at 81-82 (1992),
reprinted in 1992 U S.C.C. A N 1133, 1133, 1263-64 (adopting
provi sions of Senate Bill, as described in Senate Report, S.
Rep. No. 102-92, at 32 (1991) [hereinafter S. Rep.]).

That Report indicated the Congress was concerned about
i ncreasi ng concentration of ownership and control in the cable
i ndustry:
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.. First, there are special concerns about concentra-
tion of the media in the hands of a few who may contr ol
the dissemi nation of information. The concern is that
t he nmedi a gat ekeepers will (1) slant information accord-
ing to their own biases, or (2) provide no outlet for
unor t hodox or unpopul ar speech because it does not sel
well, or both....

The second concern about horizontal concentration is
that it can be the basis of anticonpetitive acts. For
exanpl e, a market that is dom nated by one buyer of a
product, a nonopsoni st, does not give the seller any of
the benefits of conpetition...

S. Rep. at 32-33.

Ti me Warner contends that the Congress's concern that
medi a gat ekeepers would "slant” information or fail to pro-
vide outlets for "unorthodox" speech reflects a preference for
one type of content and an intent to suppress anot her
nanel y, the speech of cable operators. The Conpany I|ikens
the Congress's efforts to limt its speech to the restraints the
Supreme Court held unconstitutional in Buckley v. Val eo, 424
US. 1(1976), and First National Bank of Boston v. Bellotti,
435 U S. 765 (1978). Buckley involved a federal canpaign
finance | aw ained at "equalizing the relative ability of individ-
ual s and groups to influence the outconme of elections" by
limting their political expenditures. 1d. at 48. The Court
rejected "the concept that governnent may restrict the
speech of some el ements of our society in order to enhance
the relative voice of others [as] wholly foreign to the First
Amendnent." Id. at 48-49. Bellotti simlarly involved a
state statute that prohibited certain types of businesses from
maki ng contri butions or expenditures for the purpose of
i nfluencing particular ballot initiatives. The Court reiterated
the point it had made in Buckley: A state's effort to control
sone voices in order to "enhance the relative voices" of |ess
i nfluential speakers "contradicts basic tenets of First Anend-
ment jurisprudence." Bellotti, 435 U S. at 791 n.30 (noting
exception "in the special context of limted access to the
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channel s of comruni cation” and citing Red Lion Broadcast-
ing Co. v. FCC, 395 U.S. 367 (1969)).

The expenditure limt at issue in Buckley, |ike the prohibi-
tion at issue in Bellotti, was content-based because it "was
concerned with the comunicative inpact of the regul ated
speech.” Turner |, 512 U S. at 658. As the Suprene Court
made quite clear in Turner |, however, nmaking way for sone
speakers, in the cable context where that necessarily neans
l[imting the speech of others, is not inherently content-based.
Id. at 643-45. There the Court determined that the "nust-
carry" provision of the 1992 Cable Act, which required cable
operators to "carry the signals of a specified nunber of |oca
broadcast television stations," id. at 630, was not content-
based, and applied intermediate scrutiny in its review of that
provision. Although the nust-carry obligation restricted ca-
bl e operators' speech by limting the nunber of channels they
could programat will, it did so in a content-neutral fashion
and for a content-neutral reason, nanmely, to protect the
i nterests of non-cable subscribers in maintaining the viability
of the television broadcasting industry. 1d. at 646.

According to Time Warner, the subscriber limts provision
expresses a hostility to the content of |arge cable operators
speech that did not underlie the must-carry obligation: The
subscriber limts are neant to restrict |arge cable operators
frompresenting information in accord with their own "bias-
es," in order thereby to prombte a diversity of views in cable
programm ng. Increasing the diversity of programming is
not, Tine Warner argues, anong the ends the Suprene
Court deened content-neutral in Turner |

Time Warner is correct that the Court's acceptance of the
must-carry obligation as content-neutral rested in |arge part
upon the Court's understanding that the purpose of the
statute was to maintain the availability of broadcast television
for those without cable; that does not render Turner | wholly
i nappl i cable, however. The Court also identified the "bottle-
neck nonopoly power"” of the cable operator, arising out of
the operator's "control over nost (if not all) of the television
programm ng that is channeled into the subscriber's hone,"

Page 6 of 16



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #96-5272 Document #518109 Filed: 05/19/2000

as the threat to broadcast television. 512 U S. at 656-57, 661
In enacting the subscriber Iimts, the Congress was con-
cerned that cable operators nmight use that sanme bottl eneck
power to exclude other providers of cable programm ng. As
with the nmust-carry obligation, its concern was not with what
a cabl e operator m ght say, but that it mght not let others
say anything at all in the principal nmediumfor reaching much
of the public. See id. at 657 ("The First Amendnent's
command t hat governnment not inpede the freedom of speech

does not disable the governnent fromtaking steps to ensure
that private interests not restrict, through physical control of
a critical pathway of comunication, the free flow of infornma-
tion and ideas"). The nust-carry obligation and the subscrib-
er limts provision both preserve for consuners some conpe-
tition in the provision of programmng. The nust-carry
obligation preserves conpetition between broadcasters and

the cabl e operator, while the subscriber limts preserve com
petition between the cable operator and its affiliated pro-
grammers on the one hand and unaffiliated providers of cable
programm ng on the other. By placing a value upon diversity
and conpetition in cable programm ng the Congress did not
necessarily al so val ue one speaker, or one type of speech

over another; it merely expressed its intention that there
continue to be nultiple speakers.

Finally, Time Warner argues that the subscriber limts
provision inmproperly singles out for regulation the cable
medi um as opposed to other video programmers such as
Direct Broadcast Satellite (DBS) operators. Here it refers
us to Turner |, 512 U S. at 659, where the Court observed,
"Regul ations that discrimnate anong nedia, or anong differ-
ent speakers within a single nmedium often present serious
First Anendment concerns." According to Tinme Warner
with the subscriber limts the Congress "targeted a smal
nunber of [the various] speakers" capabl e of purchasing and
provi ding video progranmm ng, id. at 660, w thout providing
any justification for limting the regulation to the cable nedi-
um

In Turner I, however, the Court rejected Turner Broad-
casting's claimof discrimnation, stating that "[i]t would be
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error to conclude ... that the First Amendnent nandates

strict scrutiny for any speech regulation that applies to one
medi um (or a subset thereof) but not others.” 1d. at 660.

I ndeed, the same unique characteristic of the cable nedium
that justified the inmposition of the nust-carry obligation is
al so i nvoked by the Government to justify the subscriber
limts, nanely, "the bottl eneck nonopoly power exercised by
cable operators.” 1Id. at 661. |In Turner | this bottleneck
power was seen to jeopardize the viability of broadcast televi-
sion; in this case, it arguably threatens diversity and conpe-
tition in the provision of cable programm ng. As the Govern-
ment notes, other video programers such as DBS | ack the

bottl eneck power of cable operators; nor do they reach

nearly as many househol ds as does cabl e.

In sum upon exam nation of the statute, the Senate Report
that acconpanied it, and the Suprenme Court's analysis of the

must-carry provision at issue in Turner |, we conclude that

the subscriber limts provision is not content-based. In order
to determ ne whether it is constitutional, therefore, we apply
i nternedi ate, rather than strict scrutiny. 1d. at 662.

2. The Merits

A content-neutral regulation of speech "will be sustained
under the First Amendnment if it [1] advances inportant
governmental interests unrelated to the suppression of free
speech and [2] does not burden substantially nore speech
t han necessary to further those interests.” Turner Broad-
casting System Inc. v. Federal Communications Conmin
(Turner 11), 520 U.S. 180, 189 (1997) (citing United States v.
OBrien, 391 U. S 367, 377 (1968)). |If a regulation on speech
is intended to redress an actual or an anticipated harmto an
i nportant governmental interest, then the Governnment "nust
denonstrate that the recited harns are real, not nerely
conjectural, and that the regulation will in fact alleviate these
harms in a direct and material way." Turner |, 512 U S. at
664. CQur review of the Congress's predictive judgnments is
deferential; we ask only whether, "in forrmulating its judg-
ments, Congress has drawn reasonabl e i nferences based on
substantial evidence." Turner II, 520 U.S. at 195. Finally,
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we will uphold a regulation if the inportant governnental
interest in question "would be achieved | ess effectively absent
the regul ati on” and the regul ati on does not "burden substan-
tially nmore speech than is necessary to further that interest."”
Id. at 213-14 (quoting Turner 1, 512 U S. at 662).

As to advancing an inportant governmental interest, the
Congress enacted the subscriber limts based upon two stated
concerns: that cable operators would inpose their own biases
upon the information they dissenminate, and that a few dom -
nant cabl e operators m ght preclude new programr ng ser-
vices fromattaining the critical nass audi ence necessary to
survive. See S. Rep. at 32-33. Tine Warner does not argue
that the Congress failed to identify an inportant governnen-
tal interest, but rather faults the Congress for having acted
wi t hout havi ng made findings, and w thout having evi dence
upon which it could have made findings, that either of these
problens is a real one. See, e.g., Reno v. Anerican G vil
Li berties Union, 521 U.S. 844, 117 S. C. 2329, 2348 (1997)
(invalidating portion of Communications Decency Act "in the
light of the absence of any detailed findings by the Congress,
or even hearings addressing the special problens of the
CDA") .

According to Time Warner, cable operators in fact can
neither bias the flow of information nor obstruct the expres-
sion of unpopul ar speech because other statutory provisions
require themto carry independent progranmm ng, including
public, educational, and governnental (PEG programm ng,
and the programm ng on | eased access channel s and | oca
broadcast stations. See 47 U S.C. ss 531, 532, 534 & 535. As
for the concern that cable operators m ght erect barriers to
the entry of new progranmm ng services, Time Warner argues
that the Congress did not establish either that cable opera-
tors have attenpted to exclude new cabl e programers, or
that they have an incentive to do so.

The Governnent responds that the pronotion of diversity
in ideas and speech, as well as the preservation of conpeti-
tion, are inportant governnental interests, and that the
Congress reasonably viewed increased concentration in the
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cable industry as a threat to both diversity and conpetition
The Governnment acknow edges that the 1992 Cable Act re-

qui res cabl e operators to carry PEG and several other types
of local progranm ng, but argues that these requirenents
were not meant directly to preserve conpetition, nor do they
pronmote diversity in the sources of cable programm ng at the
nati onal |evel.

The Senate Report acconpanying the 1992 Cable Act noted
that concentrati on of ownership had increased dramatically:
by 1990, the five largest cable operators served nearly half
the country's cable subscribers. S. Rep. at 32. Wtnesses
testified that as a result of this increase in concentration "the
large MSOs [nmultiple system operators] have the market
power to determ ne what programr ng services can 'make it'
on cable.” S. Rep. at 33. Based upon this and rel ated
evi dence, the Congress found that "[t] he potential effects of
concentration [in the cable industry] are barriers to
entry for new progranmers and a reduction in the nunber of
medi a voi ces available to consuners.” 47 U S.C. s 521(a)(4).
It also found that "[t]here is a substantial governmental and
First Anendnment interest in pronoting a diversity of views
provi ded through multiple technology nmedia." Id.
s 521(a)(6). W conclude that the Congress drew reasonable
i nferences, based upon substantial evidence, that increases in
the concentration of cable operators threatened diversity and
conpetition in the cable industry. See Turner II, 520 U. S at
195-96 (di scussing deference due to Congress's findings).

As to burdening nore speech than necessary, Tinme Warner
argues that subscriber Iimts will not increase the diversity of
i nformati on sources available to the public in any |ocale.

Nor, we are told, are subscriber limts necessary in order to
pronmote conpetition; the antitrust |aws, as well as the anti -
di scrimnation provision of the 1992 Cable Act, see 47 U S.C
s 536(a)(3), provide a sufficient check upon any potentially
anti conpetitive conduct by cabl e operators.

Al t hough we cannot say that a national ownership cap wll
surely increase the diversity of programm ng avail able at the
| ocal level, neither are we required to do so in order to uphold
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the statute as constitutional. See, e.g., United States v.

Al bertini, 472 U.S. 675, 689 (1985) ("The validity of [a]
regul ation[ ] does not turn on a judge's agreenment with the
responsi bl e deci si onnmaker concerning the nost appropriate

met hod for pronoting significant governnent interests”). It

i s enough that, having determ ned that "[c]oncentration has
grown dramatically in the cable industry,” S. Rep. at 32, the
Congress reasonably concluded that this concentration threat-
ened the diversity of information available to the public and
could forma barrier to the entry of new cabl e programers.
That is hardly an unreasonable inference. See Federal Com
muni cations Commin v. National G tizens Commttee for
Broadcasting, 436 U S. 775, 780 (1978); Phillip E. Areeda et
al., Antitrust Law p 420a (1995).

Nor is it a fatal flaw that the subscriber limts provision
focuses upon behavi or already arguably proscribed by other
laws. In the subscriber limts provision the Congress took a
structural approach to the regul ation of cable operators,
whereas the antidi scrimnation provision of the 1992 Cabl e
Act and the antitrust |aws are behavioral prohibitions. As a
structural limtation, the subscriber Iimts provision adds a
prophylaxis to the | aw and avoids the burden of individua
proceedi ngs to remedy particul ar instances of anticonpetitive
behavior. Cf. Turner 11, 520 U. S. at 222-23 (dism ssing
petitioner's suggestion that antitrust enforcenent or an ad-
mnistrative conplaint procedure is an adequate alternative to
must-carry obligation: "Congress could conclude ... that the
consi der abl e expense and del ay i nherent in antitrust litiga-
tion, and the great disparities in wealth and sophistication
bet ween t he average i ndependent broadcast station and aver-
age cabl e system operator, would nake these renedies inade-
quate substitutes"). In sum Time Warner has not denon-
strated that the subscriber limts provisionis on its face
ei t her unnecessary or unnecessarily overburdensone.

B. The Channel QOccupancy Provision
1. The Standard of Review

The channel occupancy provision requires the Conm ssion
to establish limts upon "the nunber of channels on a cable

Page 11 of 16



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #96-5272  Document #518109 Filed: 05/19/2000 Page 12 of 16

systemthat can be occupied by a video progranmer in which

a cabl e operator has an attributable interest.” 47 U S.C

s 533(f)(1)(B). Tine Warner likens this provision to "a | aw
prohi biti ng newspapers from devoting nore than a fraction of
their colums to editorial content of their own." That this
restriction is content-based, it argues, is evident fromthe
Senate Report:

Vertical integration in the cable industry .... gives
cabl e operators the incentive and ability to favor their
affiliated progranm ng services. For exanple, the cable
operator mght give its affiliated progranmer a nore
desirabl e channel position than another progranmer, or
even refuse to carry other progranmers.

[ The channel occupancy provision] is designed to in-
crease the diversity of voices available to the public.
Sonme [MBGs] own many progranm ng services. It
woul d be unreasonable for themto occupy a | arge per-
centage of channels on a cable system

The intent of this provision is to place reasonable
[imts on the nunber of channels that can be occupi ed by
each M5O s progranm ng services.

S. Rep. at 25, 80.

Ti me Warner argues that because the Congress expressed
concern that cable operators mght favor their affiliated pro-
gramm ng services the legislature's "stated design was to
suppress cabl e operators' speech,” and to advance the speech
of nonaffiliated programrers. Again analogizing itself to a
newspaper publisher, see Mam Herald Publishing Co. v.
Tornillo, 418 U S. 241, 255-56 (1974), Time Warner argues
that a cable operator has a constitutional right to favor its
own speech. By interfering with that right in order to alter
the m x of programm ng avail abl e on cable, the Congress has
i nperm ssibly regul ated the content of cable operators
speech.

A cabl e operator is unlike a newspaper publisher, however,
in the one respect crucial to the Congress's reason for

enacti ng the channel occupancy provision: A newspaper pub-

i sher does not have the ability to exclude conpeting publica-
tions fromits subscribers' homes. The cable operator's bott-
| eneck nonopoly is a physical and econonmic barrier to such

i ntra-medi um conpetition. The channel occupancy provision
responds in kind, without regard to the content of either the
cabl e operator's speech or that of the unaffiliated program
mer for which it secures an outlet. See Turner |, 512 U S. at
656.

Nor does the Congress's wanting to ensure a nultiplicity of
voi ces on cabl e inherently bespeak a preference for or a bias
agai nst the content of any speech. That is why, in Tinme
Warner, we upheld under internediate scrutiny the "l eased
access provision" of the 1992 Cable Act. That provision
requires cable operators to set aside a percentage of their
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channel s for commercial use by unaffiliated programmers in
order both to bring "the wi dest possible diversity of infornma-
tion sources" to cable subscribers and "to pronote conpeti -
tion in the delivery of diverse sources of video programm ng."
93 F.3d at 968-69. In that case, we rejected Tine Warner's
argunent that the | eased access provision was a content-

based restriction, and therefore subject to strict scrutiny,
because nothing in the statute favored or di sfavored speech

on the basis of its content: "The statutory objective ... [i5S]
franed in terms of the sources of information rather than the
substance of the information.” Id. at 969 (citing Associated

Press v. United States, 326 U S. 1, 20, 65 (1945)).

Ti me Warner now argues that whereas the objective of the
| eased access provision was to pronote speech from various
sources without regard to content, the channel occupancy
provision is nmeant to limt speech froma particular type of
source and therefore necessarily inposes a content-based
restriction. Here it refers us to the statenent in the Senate
Report that cable operators nay have "the incentive and
ability to favor"” their own or an affiliate's speech. S. Rep. at
25. In response, the Governnent explains, and we agree,
that the | egislative concern was not with the speech of a
particul ar source but solely with promoting diversity and
conpetition in the cable industry. Like the |eased access
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provision, that is, the focus of the channel occupancy provi-

sion is upon the source of speech, not its content. See Tine
Warner, 93 F.3d at 969 (the "qualification [of nonaffiliates] to

| ease time on [a cable operator's] channel s depends not on the
content of their speech, but on their lack of affiliation with the
operator, a distinguishing characteristic stemrng from con-
siderations relating to the structure of cable television").

W recogni ze, of course, the possibility that a seem ngly
neutral limtation may have been crafted in such a way as to
single out for regulation the speech of sone group that the
| egi slature finds objectionable. See Mnneapolis Star &

Tri bune Co. v. Mnnesota Commir of Revenue, 460 U. S. 575,

580, 592 (1983) (noting that result in Gosjean v. Amrerican
Press Co., 297 U S. 233 (1936), "may have been attributable in
part to the perception on the part of the Court that the State
i nposed the tax with an intent to penalize a selected group of
newspapers"). There is not a shred of evidence, however, that
such an illicit consideration underlies the channel occupancy
provi sion, and indeed Tinme Warner stops well short of claim
ing otherwise. W are therefore confident that the channe
occupancy provision is content-neutral and subject only to

i nternedi ate scrutiny.

2. The Merits

In applying intermedi ate scrutiny, we inquire "not whether
Congress, as an objective matter, was correct"” that the
channel occupancy provision is necessary to increase the
diversity of voices available to the public via cable, but rather
"whet her the |egislative conclusion was reasonabl e and sup-
ported by substantial evidence in the record before Con-
gress.” Turner II, 520 U.S. at 211. Time Warner argues
that the Congress's reason for enacting the channel occupan-
cy provision--to prevent cable operators fromfavoring affili-
ated programers and possi bly even excl udi ng ot hers- - ad-
dresses only a specul ati ve harm because t he Congress had no
evi dence that such excl usionary conduct actually had oc-
curred. On the contrary, Tine Warner contends, a cable
operator has an incentive to contract with unaffiliated pro-
grammers to the extent that doing so will increase the
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attractiveness of the video programm ng packages it offers to
subscribers; this incentive is reinforced by increased conpeti -
tion fromDBS and other alternative providers of video

pr ogr anm ng.

Not hing in these protestations denonstrates that the Con-
gress's legislative conclusion was either unreasonable or un-
supported by substantial evidence. See Turner Il, 520 U S.
at 211. The findings in the 1992 Cable Act docunent the
Congress's concerns with affiliation between cable operators
and cabl e programers:

The cabl e industry has becone vertically integrated,
cabl e operators and cabl e programers often have com

nmon ownership. As a result, cable operators have the
incentive and ability to favor their affiliated program
nmers. This could make it nore difficult for noncabl e-
affiliated progranmers to secure carriage on cabl e sys-
tems. Vertically integrated program suppliers also have
the incentive and ability to favor their affiliated cable
operators over nonaffiliated cable operators and pro-
gramm ng di stributors using other technol ogies.

47 U . S.C. s 521(a)(5). The Senate Report accomnpanying the
Act di scusses the evidence upon which the Congress based

t hese conclusions. Tine Warner is of course correct that a
cabl e operator has an incentive to offer an attractive package
of prograns to consuners, but the conmpany does not deny

that a cable operator also has an incentive to favor its
affiliated progranmers; where the two forces are in conflict,
the operator may, as a rational profit-maxinmzer, conpronise
the consuners' interests. Hence, the concern of the Con-
gress is well grounded in the evidence and a bit of economc
conmon sense

Finally, Time Warner argues that the channel occupancy
provision is unnecessary in light of the anti-discrimnation
provi sion of the 1992 Cable Act as well as the antitrust |aws.
As we noted earlier, however, a prophylactic, structural lim-
tation is not rendered unnecessary nerely because pre-
exi sting statutes inpose behavioral nornms and ex post remne-
dies. Cf. Turner Il, 520 U S. at 222-23.
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I1l. Conclusion

For the foregoing reasons, we conclude that the subscriber
limts and channel occupancy provisions do not run afoul of
the first anendnment. The judgnent of the district court is
reversed insofar as it held that the subscriber limts provision
is unconstitutional, and affirnmed insofar as it held that the
channel occupancy provision is constitutional

So ordered.



		Superintendent of Documents
	2013-04-16T15:20:00-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




